November 6, 2009

Memorendum from the CACC’s president in regard of the Supreme Court of Canada Decision in Miazga

In 2003, Matthew Miazga was found liable for the tort of malicious prosecution by a judge of the Saskatchewan Queens Bench. The trial judge used a markedly different test for liability than had been previously mandated by the Supreme Court of Canada. In short, instead of requiring that actual evidence of malice or an improper purpose motivated Miazga to prosecute individuals, the trial judge held that malice could be inferred from the absence of reasonable and probable cause for the prosecution. 

The CACC decided in 2003 that it should intervene in Miazga’s appeal to the Saskatchewan Court of Appeal for a number of compelling and obvious reasons. One was that Miazga’s conduct in the prosecution was what one would expect of any prosecutor across the country when faced with a difficult case. His focus throughout the case was on reasonable prospect of conviction and the public interest in proceeding or not. He reviewed the viability of the case at each important stage with his colleagues and superiors and kept an open mind. 

When it came to light that the key witnesses in the case had recanted their prior material allegations he took appropriate steps to determine their veracity then took steps to end the prosecution. In short, he had taken a very difficult case to trial in good faith but the case had ended with the recantation of the complainants. There was no (and no evidence of any) other purpose motivating his actions other than to see justice done. Matthew Miazga did not deserve a finding of malicious prosecution and the CACC felt compelled to help. Further, if Miazga’s appeal failed, the flawed test for malicious prosecution could take on a national momentum which could expose any Crown prosecutor who decided to prosecute a difficult case in good faith and the case ended in a withdrawal, stay or acquittal – to civil liability. The CACC decided unanimously to hire Paul Cavalluzzo to intervene in the Miazga appeal to the Saskatchewan Court of Appeal on its behalf. Unfortunately, only one Province (Saskatchewan) also made the effort to intervene.

In 2007 the majority of the Saskatchewan Court of Appeal upheld the finding of the trial judge. The CACC’s factum was, essentially, the foundation for the dissenting judgment. Absent the effort of the CACC it appears that Miazga’s case would have ended at this level.   With encouragement from the CACC, Miazga decided to appeal again. Again, the CACC decided unanimously and without hesitation to intervene in Miazga’s appeal to the Supreme Court of Canada.  Finally, the case attracted a more fulsome intervention of the Provincial and Federal Attorneys General. The Criminal Lawyers Association, the Association in Defence of the Wrongfully Convicted, and the Canadian Civil Liberties Association also intervened.

On December 13, 2008, the SCC heard the appeal. The Intervenors, and particularly CACC counsel Paul Cavalluzzo, delivered a compelling argument that: 1) the new liability standard espoused by the Trial Judge and the Saskatchewan Court of Appeal was wrong in law and without historical or principled foundation; 2) that the appropriate test for malicious prosecution must include the identification of the malicious or improper purpose motivating the prosecutor and actual proof of same if the tort was to succeed, and 3) this test was appropriate given that the role of the crown in the administration of justice is quasi-judicial and requires some limited immunity where the prosecutor acts in good faith. 

On November 6th, 2009, the Supreme Court of Canada held in its unanimous decision, among other findings, that:

1) There was no evidence that Matthew Miazga was motivated by a malicious or improper purpose in this matter;

2) That objectively, there existed reasonable and probable cause for Matthew Miazga to have the professional (not personal) opinion that the accused could be found guilty on the evidence he had at the time he conducted the prosecution;

3) That the civil action against Matthew Miazga be dismissed;

4) That in order to succeed in this tort the plaintiff must prove that actual malice or improper purpose motivated the crown to prosecute the accused;

5) That the test for malicious prosecution set out in Nelles and Proulx is still the law in Canada, and re-stated the test in a strong and concise manner.

The decision of the Supreme Court of Canada appears to be fair and reasonable. The decision completely vindicates Matthew Miazga. We offer our hearty congratulations to Mr. Miazga who has waited over 10 years for justice in this most troubling examination of his conduct.

The decision re-establishes a legal environment where crown prosecutors can make decisions to prosecute difficult cases in good faith according to their critical role in the administration of justice – without the undue influence of vexatious and frivolous civil actions. Crowns that are motivated by malicious or improper purposes are fully exposed to civil liability. The decision protects the public from malicious prosecutors. It also protects the public in affording crown prosecutors appropriate protection so they can pursue the truth in good faith in difficult cases without exposing themselves to personal liability.

The decision of the Supreme Court of Canada is, in no small part, a direct result of crown prosecutors getting together and insisting that the perspective of the front-line prosecutor be heard on a national level, in a national case, which had profound implications for the administration of justice and the office of crown prosecutor. You are all to be congratulated for your unwavering support of the CACC and your local Association in our intervention in the Miazga case. 

Text of the decision is available at

http://scc.lexum.umontreal.ca/en/2009/2009scc51/2009scc51.html . 

Yours truly,

James R. Chaffe

President

CACC/ACJE

